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However,para. 2.09.4der M21-1Manual
abovequestionsother raisedthethis and

the Manualcompliance withconcerning
firstproperly be addressedM21-1 should

fully bythenby parties and examinedthe
the Court.

is-toproceededthe Court hasBecause
seekingin this withoutopinion casesue an

fully thebriefing consideringoradditional
issues, majorityinjoinI cannot theabove

concurringjoin fully in theopinion nor
opinion. respectfullyI dissent.
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1369, (Fed.Cir.­Gober, 1377§ not Elkins v. 229 F.3drecognize that 38 19.9 does4. C.F.RI
2000)obligation, it does cases("[f]act-findingbut in veterans is toimpose an absolute

BVA,Appeals byBoard Veterans’require the of theby expertthe not Veter­donebe
(Board) judgment whether West, 1255,its as toto exercise Court”); F.3dHensley 212ans v.

indefect” corrected"procedural must bea (Fed.Cir.2000) general(noting "the rule1263
proper appel-the Board to make "aorder for appropriateare notappellatethat tribunals

particularthe aon facts oflate decision” finding”); Neumann v.for initial factfora
mightPerhaps this the Boardin casecase. West, 12, 21,Vet.App. WL2000 101528714

independent medicalthat Dr. Hendrix’sfind (2000) Hensley, supra, and conclud­(quoting
(IMO) a remandobviated the need foropinion that, mayalthough reverse aning "the Court

(it Farleyappears, Judge con-§ asunder 19.9 isjudgment law which basedofincorrectpara-concurring opinion, thatin hiscludes findings, 'it should notupon proper factual(b)(1) regulation qualify theof the doesgraph ”);findings on itssimply own'[make] factual(a) theby permittingparagraphinmandate 560,West, (2000),Vet.App.13 564v.Teten38 C.F.R.seek an IMO underBoard to Februarythe in its 1999and here Board(1997) remanding), but§ rather than20.901
only theaddress M21-1not did notdecisionBoard,bybe thea matter to addressedthat is

§address 19.9.but did notprovisions alsoCourt, instance, seein firstnot the theand
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STEINBERG, Judge.

appellant,The the daughter of a Viet-
veteran,nam appeals through counsel a

15, 2000,March decision of the Board of
(Board BVA)AppealsVeterans’ or that

her,denied entitlement to as a child of a
veteran,Vietnam a Departmentfor of Vet-

(VA)erans Affairs monetary allowance for
a disability resulting spinafrom bifida.

(R.)Record at 6. appellantThe filed a
brief,brief and a reply Secretaryand the

filed a brief. argumentOral was held on
23,April 25,April 2002,2002. On the

Court ordered supplemental briefing from
parties. responsethe In to the Court’s

order, Secretarythe supplementalfiled a
(ROA)appealrecord on supplemen-and a

law,tal memorandum of appellantand the
replyfiled a Secretary’sto the supplemen-

tal memorandum. jurisdic-The Court has
tion over the case under 38 U.S.C.

7252(a) 7266(a).§§ and For the reasons
below,set forth the Court will vacate the

Board appealdecision on and remand the
readjudication.matter for

BackgroundI. Relevant

The veteran inserved the NavyU.S.
Julyfrom 1965 to November 1968 and

from December July1968 to 1971. R. at
9, 130. He had service in Vietnam and
received the National Defense Service

Star,Medal with Bronze the Vietnam Ser-
Medal,vice Purpleand three Heart Med-

als. R. at 9. appellantThe was born onHoran, D.C.,Michael P. Washington, for
6,1986.June R. at 133.appellant.

A reportDecember 1997 medical fromKathy Banfield,A. with whom Tim S.
MacDonald,Dr. privatea physician,McClain, re-Counsel;General R. Randall

corded that appellantthe was an “11-Campbell, Acting Assistant General Coun-
year-old girl is seensel; neurological[who] forDarryl Joe,and A. Acting Deputy
follow-up encephaloeele”,of her and statedCounsel,Assistant General all of Washing-
that he “would like ... repeatto her MRIton, D.C., were on the pleadings, appel-for

(Magnetic Imaging)[ Resonance ] scan oflee.
posteriorthe offossa the brain and cervi-

FARLEY, HOLDAWAY,Before spineand cal area since syrinxshe did have a
STEINBERG, Judges. pastin the and we should follow that and
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outlet[; has amajor through s]heR. at the skullany change.” [also]if there issee
in R. at 157.part syrinxof the cervical cord”.(Encephaloeele is “hernia of145.

meninges through a skullbrain andthe 1998, regionalIn March a VA office
Illustrated MedioalDorland’sdefect.” (RO) R. atappellant’sdenied the claim.

DiCtionaey (28th ed.1994) [hereinafter548 regu-that162. The RO stated “[e]urrent
threeMeninges are “theDorland’s]. onlyof wheregrantlations allow a benefits

envelop spi-the andbrainmembranes that protrusion meningesis ofthere the
syrinxat A iscord”. 1010.nal Dorland’s through bonythe or encase-vertebrae

or ... a ...pipe [or] [or]“a tube fistula (R. 161) (the noat Court can findment”
incavity spinalin the cordan abnormal limitation,a andregulation with suchVA

1647.)DoRland’s atsyringomyelia.” Secretary anyprovidethe was unable to
(Supplementalfor the RO statementbasis1998, anJanuaryIn the veteran filed

2-3)), con-at and the ROmemorandumhisspinafor bifida benefits forapplication
definitionf,]“[b]y encephal-that ancludedIn137. a attacheddaughter. R. at note

ocele, condition that Michellewhich is theapplication, the veteran stated:to the
(R.with, spinais notdiagnosedis bifida”Jones,My Michelledaughter, Colleen

162). A wasDisagreementat Notice ofJoseph’sat St. Hos-was born on 6-6-86
(R. 165),appellantfiled on behalf of the atDenver[,] &pital, Colorado. Three 1/2

RO a Statement of the Caseand the issued[b]irth, itprior detected onweeks to was
(R. 174-78).atthe child have anultrasound that would

OE],occipital encephaloeele [hereinafter Steidler,from aAprilAn 1998 letter Dr.
defect,spinala a [n]euralcord called neuroradiologist,private stated:

tube defect. regardsletter in Michelle C.This is to
this,Along hydrocepha-with she has encephaloeele,of Chi-diagnosesJones’

shunts,lus, andbycontrolled bilateral malformation, syrinxari II and cervical
II[d]iagnosedalso with a Chiari[is] spinait bifida. Neural tubeas relates to

[mjalformation. abnormalities,multipleincludedefects
spina SpinaonlyHu- one of which is bifida.physicianHer initial Dr. Peter

lac[,] mild on[n]eo-[n]atologist[,] verya ... and also can and incidentalbifida be
region,pediatric radiographs,neuro- often at the lumbarLarry McLenny[, a]Dr.

However,clinical significance.informed of nosurgeonf,] my me] and[andwife
closure de-[s]pina family multiple other neural tubethat this in the [b]ifidais

of as wellspinethe fects at other levels thesuperior part spine.in the of
can withas the brain and skull be seen(OE encephaloeele in theat 138. is “anR.

anomaliesmultiple known associatedregion”. 549. Occi-occipital Dorland’s at
malformation, syrin-IIas Chiarisuchoccipitalnear thepital means “located

callosalhyrdoeephalus,gohyrdromyelia,bone, the brain”.occipitalas the lobe of
Therefore, the neuraldysgenesis, etc.1167.) A let-Februaryat 1998Dorland’s

defects, with bifidaspinaclosuretubeMeLellan, private physician,Dr. ater from
atfinding is oftenreferring to a which11-year-oldasappellantthe “andescribed

spectrum[,]end of thisthe less seriousnotes thatencephaloeele”an andgirl with
spectrum of relat-to be aare consideredhydrocephalus”is withassociated“[t]his

ed abnormalities.co-anatomic anomaliesand that “[o]ther
Dr.fromMaya A 1998 letterencephaloeele include R. at 186.with theexistent

Houston, neuroradiologist,privateinvolves a also awhich[m]alformationChiari
anda defect in the skullstated: isportion “[OE]a of cerebellumherniation of
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dura with extracranial extension of the tube defects involving the brain instead
intracranial structures inlocated the occi- of the spinal cord tend to be rarer be-
pital region. One etiology cephalocelefor manycause of the infants so affected do
is failure of closure of primarythe sites of However,not survive. it opinionis our
neural tube closure.” R. at 187. In Maya that the equivalent[OE] defect is the of

letter,1998 Dr. MacDonald stated: “[The spina bifida clearlyand is within the
appellant] had the with secondary[OE] intent of legislationthe granting benefits
neurologic problemschronic including the to offspring of Vietnam veterans.
shunt, instability,truncal esotrophia, and

1999,R. at In May198. the VA Generalspinal cyst. I theycord think have to
precedentCounsel issued a opinion thatrealize that this is a neural tube defect and

that,held for purposes of 38 U.S.C.that an is a spina[OE] form of bifida or
1802,§ “the term ‘spina bifida’ refers to aopen spine”. R. at May189. A 1998

defective closure of bonythe encasementYock,letter from Dr. private physician,a
spinal cord,of the but does not includestated that “it medicallyis reasonable to

other neural tube defects such as enee-consider in category[OE] the same as
phalocele anencephaly.”and VA Gen.‘spina bifida’ from both emryologic and

3, 1999)(MayCoun. Prec. 6-99 [hereinaf-perspectives.”clinical R. at 191.
ter 25, 1999,G.C. Prec. May6-99]. On1998,In July the requestedVARO an
the RO prioraffirmed the denial of bene-advisory opinion from the VA Director of
fits. R. at 212. In the March 2000 BVACompensation and Pension Service. R. at
decision here appeal,on the Board found193-94. requestThis relayedwas then to
that, “[p]ursuant 5-99,to [G.C. Prec.] thethe SecretaryVA Under for Health. R. at
Board must find that is not a[OE] form of196. In response, Mather,Dr. VA Chief
spina bifida” and appellant’sdenied thePublic Health and Environmental Hazards
claim. R. at 5. The Board noted: “TheOfficer, in pertinentstated part:
veteran appellantand the are advised thatappellant][The was born with an [OE]

theywere to timely appealfile a of thisassociated with hydrocephalus Ar-and
claim to the AppealsCourt of for Veteransnold-Chiari malformation. She also has

(Court)Claims the Court would not neces-spinala syrinx.cord eneephaloco-The
sarily bybe bound Prec.[G.C. 5-99].”definitely defect,cele is a neural tube
Ibid.not by embryology sequelae.or In Vet-

1996,erans and Agent Orange: Update AnalysisII.
the AcademyNational of Sciences cited

(1)appellantThe argues that G.C. Prec.four veterans studies as the reason for
5-99 plain“violates the language of 38their conclusion that sugges-limited or

§U.S.C.[] 1802” and por-“renders thattive evidence of an association between
tion of stating1802agent orange defect, [section] that VAand the birth mustspina

bifida, specialaward monetaryexisted. Two of the four benefits ‘for allveterans
(thestudies formsRanch and spinaHand and the manifestations ofAus- bifida

studies) excepttralian spinaveterans specifical- superfluousrefer bifida occulta’
ly to neural tube and bydefects and without force ignoringnot to the word

(Thespina perbifida se. readingErickson and ‘manifestations’ and the statute
[(Centers Control)] (Br.)CDC (Appellant’sfor Disease out of context” Brief at

(2)7);studies spinarefer to bifida and anence- G.C. Prec. 5-99 is “invalid in ignor-
phaly, another neural tube defect ing Supremewhich the Court’s rule of statutory

life.)incompatibleis with The neural interpretation that agencythe must re-
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bifida”), (same, to vocationalspinain favor 1804of the asinterpretative doubtsolve
rehabilitation).(3)(Br. and8); trainingat “[t]he [GJeneralveteran”

[Cjounsel opinion 5-99 in con-promulgated starting point interpretingin a“‘The
”of Administrative Proce-travention the language.’ (Raymond)Leestatute is its

(‘APA’) rulemaking require-Act] (2000)West, 388,Vet.App. (quot-dure! v. 13 394
rule theby adopting this withoutments Shalala,ing Hosp.Good Samaritan v. 508

(Br. 8);atpublic participation”ofbenefit 2151,402, 409, 124U.S. 113 S.Ct. L.Ed.2d
(4) by fading to ad-and the Board erred (1993)).368

inappellant’s other conditionsthedress meaning a must“plain [of statute]The
condi-to “determine whether theseorder applica­givenbe effect unless a ‘literal

spi-are ‘forms and manifestations oftions regulation][ortion statute willof [the]
” (Br. 7).atna bifida’ produce demonstrablyresult at oddsa

”its drafters.’with the intention of(1)Secretary Prec.argues that G.C.The
Derwinski, 584,Vet.App.1Gardner v.“correctly interpreted 38 U.S.C.5-99

(1991), v.sub nom. Gardner586-87bifida,solely spinato aff'dpertaining§ 1802 as
(Fed.Cir.1993),Brown, aff'd,F.3d 14565and that t]heall neural tubenot defects!

115, 552,115 130 L.Ed.2d513 S.Ct.U.S.meaning [’]spinaordinary of the term bifi-
West],(1994); Fagan462 [v.... 13history oflegislativeand the the stat-da!’]

[(1999)];[48,] 52Vet.App. [v.Curtissupport theoverwhelminglyute General
(1998)[129,]West], Vet.App. [11 133 ].(Secretary’s Br. atconclusion”Counsel’s

clear,“If Congressintent of is thatthe(2)5); anG.C. Prec. 5-99 “constitutes
is end of the matter”. Skinner v.theexemptand is frominterpretative rule

(Fed.Cir.­Brown, 1571,27 F.3d 1572provisions”comment]notice and[ÁPA
1994) Chevron, U.S.A., Inc.(quoting v.(3)5);(Secretary’s appel-“[theBr. andat

Council,ResourcesNaturalbecause,argument fails Defenselant's for remand
Inc., 837, 842, 2778,467 U.S. 104 S.Ct.law,of does not meet theas a matter she

(1984)), aff'ing... 481 L.Ed.2d 694pursuantfor torequirements benefits
(1993) (mem.).141Vet.App.38[,]18 of United States[c]hapter [t]itle

Code”, Secretary’s supra.Br. at 6. (Raymond),Lee
Generally 7104(c),§ prece­§A. 38 1802 theU.S.C. 38 U.S.C.Under

and Prec. 5-99 CounselopinionsG.C. dent of the VA General
(GC) on the 38binding Board. U.S.C.are38, U.S.Code, pro-1802 of titleSection

7104(c); 15Cycholl Principi,§ v. Vet.­seepertinentin part:vides
(2001)355, Herlehy v.App. (citing360

Spina cov-§ 1802. bifida conditions (2001)33, (perVet.App. 34Principi, 15
ered order)); 38 C.F.R.see alsocuriam

respectapplies withsubchapterThis (2001).20.901(c) Hence, the Board was§
spinaofall forms and manifestationsto toG.C. Prec. 5-99 therequired to follow

except spina occulta.bifidabifida opinion addressed issuesextent that that
claim. Thatappellant’sthispertinent toprovides monetaryfor bene-1805Section

definitions, culledopinion first statedto of a GCpaid “any child Vietnamfits to be
Webfrom Internet Wideany disability from various Worldresultingforveteran

bifida”,sites, “spina and theand38 of “OE”by such child.”spina bifida suffered
DoRLAnd’s.“spina bifida” from1805; §§ definition of§ 38 U.S.C. 1803see alsoU.S.C.

opinionat 1-2. The GC(health 5-99to child of G.C. Precprovidedcare benefits “a
includinghistory, thelegislativethensuffering from citedveteran who isa Vietnam
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AcademyNational of Sciences Institute of conclusion did not mention “manifesta-
(IOM) (underreport,Medicine NAS which it de- tions”. G.C. Prec. 45-99 at

“HELD”).impetus spinascribes as the for the bifida
legislation. G.C. Prec. 5-99 at 3. The GC A pertinentreview of legislativethe his-
opinion stated as regardingfollows the tory 26,of section 1802 Julyreveals a

report:NAS 1996, Secretaryletter from the of Veterans
partAs of its possiblediscussion of this SpeakerAffairs to the of the U.S. House

association, noted,the IOM at ofpage[s] Representatives9- discussing the IOM
17, that certain inepidemiologic findingsstudies the report,NAS and “deter-
“suggest min[ing]an association positivebetween herbi- that a association exists

exposurecide exposureand an between a parentincreased risk of of to herbicides
spina in duringbifida association ...with anence- service and the birth defect
phaly.” only spinaNot Supplementalwas the bifida.” (Suppl.)conclusion R. at

letter,byreached the 64. In that“spinaIOM limited to Secretarythe asserted
bifida,” concluded,the IOM that enabling legislationalso at was needed in

9-17,page[s] that “inadequate compensatethere was order to allow VA to the off-
or springinsufficient evidence ofto determine Vietnam spinaveterans for bifi-
whether an Suppl.association da. R. atexists between 65. Attached to this
exposure to the legislation that, alia,herbicides and all letter was draftother inter
birth defects.” “spinadefined bifida” to mean “all forms

spinaof bifida spinaother than bifida oc-addition,G.C. Prec. 5-99 at 3. In G.C.
culta.” Suppl. R. at 70.Prec. 5-99 cited to bystatements made

Rockefeller,U.S. Senators Daschle and as The legislative history also reveals other
well as a Secretaryletter from the of pertinent statements spinaabout the bifida
Veterans Affairs Speakerto the of the legislation. First is a statement from Sen-
House and Senate,President of the for the ator “SpinaDaschle: bifida occurs when
proposition that “the framers legis-of the spinalthe cord fully earlydoes not close in

Cong.lation were onlyconcerned with defects of pregnancy.” 142 (dailyReo. S9878
column[,]spinalthe opposedas 1998).to neural 5,Sept.ed. Second is a statement

general.”tube defects in G.C. Prec. 5-99 from Senator Rockefeller:
at opinion3-4. The then concluded: bifida,Spina SB, ‘split spine.’means

legislative historyThe chapterof 18 is It a tube,is defect of the neural the
consistent with commonly[the ]accepted embryonic structure that evolves into
meaning statutoryof the terms in indi- the brain spinaland the cord. It results
cating Congress’ intention to limit the from the spinefailure of the to close
application chapterof only18 to those properly in the first of pregnan-months
children of Vietnam veterans who suffer cy.

spinal that,from defects. We believe types bifida,There are three spinaof
had Congress intended to include neural the most occulta,common of which is
tube defects such anencephalyas and which is not disabling and is not includ-
eneephalocele, it would not have used ined the amendment before us.
the ‘spinaterm bifida.’ What is covered in the proposed

G.C. Prec. 5-99 at 4. Significantly, howev- amendment are the two much more se-
er, opinionthe specificallydid not address spinavere forms of bifida. In these
the meaning of forms,the words “all forms and a cyst holding spinalthe cord

1802,manifestations” in membranes,section and in its spinalnerve roots of the

Molly L Tyson

Molly L Tyson

Molly L Tyson

Molly L Tyson

Molly L Tyson
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Brown,itself, (table); Vet.App.mal- v. 7cord, usuallythe Gabrielsonor cord
Gilbert,formed, part 36, (1994);an ofpokes through open supra.39-40

be, fact, nomayor inspine;the there
ofonly fully exposeda section Dr. incyst, opined Maybut MacDonald his

spinalthe cord and the nerves. spinaOE a form of1998 letter that “is
spine”.or R. at 189. Dr.openbifida5,(daily Sept:142 Reo.CoNG. S9888 ed.

Mather, En­VA’s Chief Public Health and1998). However, floorneither the above
Officer, opinedHazards thatvironmentalnorstatements G.C. Prec. 5-99 addressed

“clearlyis within the intent of theOElegis-the for the thereason insertion into
R. at Thelegislation” involved here. 198.manifestations”,lation “and and theof

acknowledged opin­Board both medicalthebeen toCourt has unable determine
(R. 4),infurthermore, ions its at but failed toreason; sat- decisionthe Court is not

analyze Rather,discuss or either. themeaning.isfied that the words have no
Board,1328, solelyWest, relying on the definition ofv. 185 F.3d 1332See Glover

(Fed.Cir.1999) (i.e.,“spinato from 5-99 “a(stating attemptthat bifida” G.C. Prec.“we
bonyto ofgive full effect all words contained with- defective closure the encasement

thereby cord,in or ren- otherregulation, including][a] statute of the ... not neur­
superfluous statutorylittle of thedering encephaloceleas al tube defects such as and

regulatory language possible”).or as anencephaly”), that OE “is not aconcluded
bifida,spina notwithstandingform of the

B. Reasons or Bases
conflicting medical of record.” R.evidence

requiredThe Board is to consid­ at 5.
provisionser all of“potentially” applicable

reachingin thisThe Board erred unsub-regulation.law Derwins­and v.Schafrath
generallystantiated conclusion. See(1991)ki, (Board589,1 Vet.App. 593 fail­

Brown, 546,(George) VetApp.Smith v. 8regulationure mustapplicableto consider
(1996) (en banc) (although553 “the Boardaside). requiredbe set Board isThe also

acceptnot to the medical au-requiredisinto include its a written state­decision
claim,thority providea it mustsupportingment the reasons or bases for its find­of

and,rejectingits reasons for such evidenceings and conclusions on all material issues
importantly, aprovidemore must medicalrecord;presented onof fact and law the
other than its unsubstantiatedbasis ownadequatethat statement must be to enable

support its ultimate deci-conclusions toto ba­appellant precisean understand the
sion”). 5-99The conclusion of G.C. Prec.decision, as tosis for the Board’s as well

not,that conditions such as OE arewasreview in this Court. See 38facilitate
themselves, Prec.spina bifida. See G.C.Brown,7104(d)(1); Allday§ 7U.S.C. v.

However,at 1802 states5-99 4. section(1995);517, 527 Gilbert v. Der­Vet.App.
“[s]pinathat the bifida conditions covered”(1990).winski, 49, ToVet.App.1 56-57

spi-“all ofare forms and manifestationsthis Boardcomply requirement,with the
except spina occulta”. 38na bifida bifidacredibilityanalyze probativemust the and

added).(emphasis only§ 1802 TheU.S.C.evidence,value the account for the evi­of
excludedsuch “form” or “manifestation”persuasiveit to ordence that finds be

“spina occulta”. 38by the statute is bifidathe forunpersuasive, provideand reasons
§ in itsThe Board erredU.S.C. 1802.rejection of material fa­anyits evidence

that,recognizeit tov. decision because failedvorable to the veteran. See Caluza
(1995), plain language theBrown, 498, by the nature of the ofVet.App.7 506 aff'd

(Fed.Cir.1996) statute,curiam, of condi-range spinathe bifidaper 78 F.3d 604

Molly L Tyson
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potentiallytions covered is not limited to form or spinamanifestation of bifida. See
se,“spina could,perbifida” potentially,but remand,Br. at 7. On the Board must

include other “forms and manifestations of question, justaddress this as it must ad-
spina exceptbifida spinafor bifida occul- questiondress the whether OE is a form

Byta”. Ibid. making the bare conclusion or spinamanifestation of bifida.
that “forms and spinamanifestations of Appellant’s ArgumentsC.

solely bifida”,bifida” “spinameans the
above,As appellantnoted the arguesgiveBoard failed to a argumentreasoned

that G.C. Prec. 5-99 is invalid because itexplaining why OE is not a “form” or
ignores plainthe language 1802,of sectionspina“manifestation” of bifida. Such an

promulgatedwas in contravention of theanalysis criticallyis important to ap-the
rulemaking requirements APA,of the andpellant here and to abilitythe Court’s to
“ignorfed] Supremethe Court’s rules ofdecision,review this Board especially in
statutory interpretation agencythat thelight of the fact that the Board conceded
must interpretativeresolve doubt in favorthat the record contained “conflicting med-
of Because,the veteran”. Br. at 7-8. as(R. 5),ical evidence” at apparently refer-

above,noted we are vacating the Boardring to the opinionmedical from Dr. Mac-
decision and remanding the matter basedDonald that OE is a “form spinaof bifida”
on the Board’s(R. reasons-or-bases189) errorat and the opinionmedical from

H.B.,part above,found in it(R. yet ripeis not198),VA’s Dr. Mather at which could
for us to consider validitythe of G.C. Prec.be read as suggesting that she considered
5-99, and the Court willa not addressOE form or thespinamanifestation of bifida.

Also, appellant’s arguments atbythe Board this time.failingerred to How-address
ever,any respectin the Courteither reiteratessignificancethe that thatof the GC
opinionterm “manifestations” as does not contain any analysisused in section as to

1802 or the meaningomission from theG.C. Prec. 5-99 of “all forms and manifesta-
anyof discussion of this term. tions” inSee section provides1802 and thusSchaf-

rath, supra. the Board with no binding instruction re-
garding those terms to apply to this caseThe Court notes that it makes no state­
on in lightremand of the medical evidencement is, fact,as to whether inOE a form
from Drs. MacDonald and Mather in sup-or manifestation of spina bifida. Such a
port of the claim. The Court also notesconclusion is within purviewthe of the
that neither the Board indecision this caseSecretary in the first instance. Further­
nor G.C. Prec. 5-99 makes reference tomore, any bysuch conclusion the Court

Gardner, 115, 117,Brown v. 513 U.S. 115necessarilywould entail factfinding. See
552, (1994)S.Ct. 130 L.Ed.2dGober, 462(Fed.­ (citing1369,Elkins v. 229 F.3d 1377

Cir.2000) King v. 215,St. Vincent’s Hosp., 502 U.S.(“[fjact-finding in veterans cases
9, 570,220-221 n. 112is S.Ct.by BVA,to be done 116 L.Ed.2dexpertthe bynot

(1991)),Court”);the 578 inWest,Veterans which theHensley SupremeU.S.v.
1255, (Fed.Cir.2000) Court,212 F.3d in interpreting 1151,§1263 38(noting U.S.C.

general“the notedappellaterule that “the rule that interpretivetribunals doubt is
are appropriatenot tofora for be resolved in theinitial fact veteran’s favor”. The

West,finding”); Teten v. 560, Supreme13 Vet.App. Court also noted “[a]mbigui-that
(2000). note,564 however, tyWe do is a creature possibili-the not of definitional

appellant’s argument that the statutoryBoard failed ties but of context”. Brown v.
to appellant’s Gardner, Singer,address the other supra;conditions NORMAN J.cf.

Statutoryand to anydetermine whether of these is a Sutherland on Construction

Molly L Tyson
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Oned.2000) Vet.App.7 at 533-34.(6th pur- Allday,(“[k]nowing the See§ 45:09
remand,the free tohelp appellantthe will be sub­the statute couldpose behind

text, firstambiguous argumentbut onanddecode mit additional evidencecourt
re-ambiguity”). Onmust be some withthere claim in accordancethe remanded

this issuemand, should address West, 369,the Board Vet.App.Kutscherousky v. 12
may5-99 butfrom G.C. Prec.independent order) (conclud­(1999) (per curiam372-73
thefromopiniona furtherto seekwish entitled, untilappellant 90that an ising

Counsel.General postremand noticeafter Board mailsdays
III. Conclusion to submit additional evidenceappellant,to

hearingrequestor to onargumentandanalysis, theof thethe basis aboveOn
appellant may submit newappeal at whichparties,ROA, of theand the submissions

evidence), regu­all law andapplicableandandthe Board decisionvacatesthe Court
bya remandThe Court notes thatlation.fur­expeditiousmatterthe forremands

onbyor Board confers anthis Court thea read-­and ofdevelopment issuancether
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Board), andby orremanded Courtclaim

regulation.applicable law andallwith
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